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After the death of their elderly mother, her sons discovered that the decedent’ s stepson and hiswife
had used a power of attorney to transfer the funds from the decedent’ s $20,000 CD to themselves.
The decedent’ s son filed a petition to have the money restored to her estate. Thetrial court held that
the CD was avalid inter vivos gift from the decedent. We reverse, because thereis no evidencein
the record that such a gift was ever made.
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OPINION
|I. TheFacts

Since this case involves a dispute between the children and stepchildren of a decedent, we
begin with abrief family history. Merle Halliburton Neal and James W. Myers married in 1958.
“Ms. Merle,” as she was sometimes known, was awidow with three sonsfrom her earlier marriage,
Lonnie, Michael and Bob Neal. To avoid confusion, we will also refer to her as Ms. Merle
throughout thisopinion. Mr. Myershad two sonsfrom hisown earlier marriage, Douglas and James
Myers.



The couplelived and grew old together in Dover, Tennessee, in ahouse that Mr. Myershad
owned prior to hismarriageto Ms. Merle. DouglasMyersand hiswife Brooxie' alsolivedin Dover,
in a house next door to James W. and Ms. Merle. Lonnie and Michael Ned lived in Clarksville,
where Lonnie operated a funeral home.

Mr. Myersdied in July of 1996. He had executed awill in 1963, but it was not submitted
for probate prior to the filing of the Petition from which the present case arose. The proof shows,
however, that in 1994 he deeded his real property (the marital home) to his son Douglas, and that
at hisdeath, there was a $40,000 Certificate of Deposit at Farmersand Merchants Bank, held in the
name of “James Myers or Merle Myers or Douglas Myers.”

Douglas Myers and Ms. Merle subsequently cashed in the CD, and shared the proceeds
equally. Ms. Merle purchased a $20,000 CD at the same bank with her share. The CD she
purchased stated on its face that it was “POD” (meaning to be paid on death) to her three sons.

Ms. Merle was 87 years old when her husband died, and she was not in the best of health.
Sherelied heavily on Brooxie and Douglas Myers for assistance with her daily needs. On January
5, 2000, sheleft the marital home and moved in with them. Later that month, she had surgery. She
was diagnosed with Hodgkins Disease, and began receiving hospice care. At the suggestion of
hospital personnel, Brooxie Myers had a Durable Power of Attorney prepared, which Ms. Merle
signed on January 282

On March 18, 2000, Ms. Merle' s son Bob Neal passed away. Brooxie Myers testified that
with sometrepidation, shetriedto explain hisdeath to Ms. Merle, but Ms. Merle apparently did not
understand, or “didn’t want to hear it.” On March 20, Brooxie Myers used the power of attorney to
cash Ms. Merle's $20,000 CD, and put the proceeds into an account she held jointly with her
husband. Exactly one month later, on April 20, Ms. Merle passed away. She was 91.

At Ms. Merl€ s funeral, latent tensions between the two sides of the family came to the
surface. The grandson of James W. Myers, also named James Myers, told Lonnie Neal that there
was no money left in the estate, and that Lonnie and his brother would haveto pay the funeral costs.
He also criticized the Neals for failing to do anything to help their mother during her final illness.

On April 24, 2000, Brooxie Myers closed a checking account in AmSouth Bank with a
balance of $4,000 that Ms. Merle had held jointly with Douglas Myers. There were also two CDs,
POD to Ms. Merle' s sons, worth about $3,000 each in alockbox at the bank. Douglas Myers had
akey to the lockbox. He liquidated the CDs, and had checks payable to Lonnie, William and the

1M ost of thefilingsin this casespell thefirstnameof DouglasMyers’ wifeas“Brooksie.” But therespondents’
answer declares that the correct spelling is Brooxie.

2The proof showed that the individual who notarized the power of attorney did not actually witness Ms. Merle

signingit, and in fact never met Ms. Merle. However, thetestimony of individual sfamiliar with her signatureestablished
to the court’s satisfaction that the signature was indeed her own.
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Estateof Bob Ned drafted, but after hewas servedwith the Petition filed by Lonnie Neal, hedecided
to hold onto the checks.

II. Legal Proceedings

On April 28, 2000, Lonnie Neal filed a Petition in the Chancery Court of Stewart Count
asking to be made the Administrator of his mother’s estate. He named as respondents Brooxie
Myers, Douglas Myers, James Myers and Farmers and Merchants Bank.

The Petition recited the above facts as to the bank transactions, and asked for arestraining
order to prevent the Myerses from “disposing of, encumbering, transferring, moving or otherwise
hindering, any and al personal property of Decedent, or of thelate JamesW. Myers.” It also asked
for arestraining order to prevent Farmersand M erchantsbank fromreleasing fundsfromtheMyers's
account that would bring their balance to less than $20,000. The trial court issued Letters of
Administration to Lonnie Neal, and granted the restraining orders.

The Myersesfiled an Answer and Counter-Complaint. They declared that they werefiling
the will of James W. Myers for probate, and that the provisions of the will only gave Ms. Merlea
one-half lifeinterest in hismoney and personal property, with the remainder bequeathed to Douglas
Myersat her death. They accordingly asked that all such property be declared the absolute property
of Douglas Myers, and that any money in controversy be paid into the Chancery Court. AnAgreed
Order was subsequently filed, by which therespondentswereto pay $20,000 tothe Clerk and Master
for deposit into an interest-bearing account, pending the disposition of the case.

The matter cametotrial on March 20, 2002. Brooxie Myerstestified asto the assistance she
and her husband rendered to Ms. Merle after the death of James W. Myers. Among other things,
Brooxiewould take Ms. Merle to buy food, to the bank, to the doctor, to the drugstore, “anywhere
she wanted to go.” After Ms. Merle moved in with Douglas and Brooxie Myers, she needed hdp
with bathing, dressing and feeding herself. Brooxie had the assistance of the hospice nurses, but she
also had alot to do herself. She stated tha “I literally put my life on hold from January 5th until
April the 29th to take care of that lady because | loved her.”

Brooxie also testified that she cashed the $20,000 CD because Ms. Merle's care was
physically exhausting, and she knew that she was going to haveto hireasitter. However, the proof
also showed that she had access to the checking account with $4,000 in it, and, at the time she
liquidated the CD, a hospice nurse had aready told her tha Ms. Merledidn’t havelong to live, and
could die any day.

A hand-written |etter from Ms. Merleto her son Bob Neal was entered into the record. The
letter isdated Wednesday, July 1. Theyear ispresumably 1999, becauseit statesthat “[b]eing ninety
makes me realize any thing could happen to me so | am listing my assets. Please keep this
confidential.” She then proceeded to list the CDs discussed above, the checking account, and two
insurance policies. The letter goes on to say “[t]hisisto be divided equaly among you three boys
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after all expensesarepaid,” and instructs Bob to make copies of theletter for hisbrothers. The court
later declared thisletter to be Ms. Merle' s holographic will

Initsfinal order, thetria court gave great weight to the testimony of Marie Kates, along-
timefriend of Ms. Merle's. Ms. Kates testified that she visited Ms. Merle during her last months,
that they frequently spoke by telephone, and that Ms. Merletold her “whoever took careof her, she
wanted them to have her money.”

At the conclusion of the proof and after closing arguments, the trial court ruled that the
respondentswere estopped from assertingthewill of JamesW. Myers, becausethey failed to present
thewill for probatein due course, and because the partiesdivided the $40,000 CD without reference
to the provisions of the will.

However, relying upon Ms. Kates's testimony that Ms. Merle wanted those who cared for
her to have her money, the court found that the transfer of funds from the $20,000 CD and from the
joint checking account werevalid inter vivos giftsto Brooxie and DouglasMyers. The court further
found that Ms. Merle intended to give the two $3,000 CDs to the defendants, but that since these
were not delivered prior to her death, they were not valid inter vivos gifts, and would pass through
the estate in accordance with the holographic will. This appeal followed.

[11. An Inter Vivos Gift?
A. The Question of Delivery

There are three essential elements that must be present for an inter vivos gift to be valid: an
intention to make the gift on the part of the donor, delivery of the gift, and its acceptance by the
donee. Smith v. Smith, 650 S.W.2d 54, 55 (Tenn. Ct. App. 1983); State ex rel. Teague v. Home
Indem. Co., 442 SW.2d 276, 280 (Tenn. Ct. App. 1967). The testimony of Marie Kates may be
deemed to constitute evidence of Ms. Merle’'s intention to make a gift to Douglas and Brooxie
Myers, and there can be no doubt that Brooxie accepted the benefit, but thereis no evidencein the
record from which we can infer that a delivery was made.

Whilethere are many possible waysthat delivery of personal property can be accomplished,
all arecharacterized by avoluntary and absol ute surrender of dominion and control over the property
by the donor to the donee. In re Estate of Nichols, 856 S.W.2d 397, 399 (Tenn. 1993); Hansdl v.
Hansel, 939 SW.2d 110, 112 (Tenn. Ct. App. 1996). When ageneral power of attorney isinvolved,
it can be difficult to determine when such asurrender hastaken place, for by itsnature, such apower
gives the attorney-in-fact control over the assets of the party granting the power.

We note that among other things the power of attorney signed by Ms. Merle conveys to
Brooxie Myers the power



9. Todo anything | could do myself with regard to bank accounts, accounts
at savings and loan institutions, credit unions and other institutions, including
opening and modifying and closing such accounts and signing and endorsing checks
or drafts of all kinds.

15. To make gifts of my money or property to any person, or to lend my
money or other property to any person on any terms whatsoever.

The respondents concede, however, that the execution of the power of attorney did not
constitutethe making of agift to the attorney-in-fact. The power was executed at the suggestion of
hospital personnel, and we cannot infer any donative intent from Ms. Merle's acquiescence and
signature.

The respondents suggest instead that the gift may have been made when the transfer of the
CD was accomplished. Not only isthere no evidencein therecord that Ms. Merlesuggested to Ms.
Myers that she cash the CD and take the proceeds, there is dso no evidence in therecord that Ms.
Merlewas informed of the transfer after it occurred, or that she was ever made aware of it. It thus
appears to us that the only gift involved in this case was one from the attorney-in-fact to herself, a
type of transfer which raises troubling questions.

B. A Confidential Relationship

Since we have determined that there was no delivery, and thus no valid inter vivos gift to
Brooxie Myers, what are we to make of Ms. Myers' s use of the power of attorney given her by Ms.
Merle? The creation and use of an unrestricted power of attorney establishes a confidential and
fiduciary relationship asamatter of law between the party granting the power and the attorney-in-fact.
Matlock v. Smpson, 902 S.W.2d 384, 386 (Tenn. 1995); Mitchell v. Smith, 779 SW.2d 384, 389
(Tenn. Ct. App. 1989). The tria court in the present case correctly found there to be such a
relationship between Ms. Merle and Brooxie Myers.

Theexistence of aconfidential relationship, coupled with evidenceof atransaction beneficial
to the dominant party creates a presumption of undue influence, and of the invalidity of the
transaction, which can be overcome only by clear and convincing evidence of the fairness of the
transaction. Matlock v. Smpson, 902 SW.2d 384, 386 (Tenn. 1995); Smith v. Smith, 102 SW.3d
648, 653 (Tenn. Ct. App. 2002); Johnson v. Craycraft, 914 SW.2d 506, 510 (Tenn. Ct. App. 1995).
Thetransfer of the funds from the CD to the atorney-in-fact certainly benefitted Brooxie Myers. It
also had the effect of depriving Ms. Merle of the bulk of her financial resources. A transaction that
impoverishesthe purported donor cannot beconsidered fair. Richmondv. Christian, 555 S.W.2d 105,
107 (Tenn. 1977).

Thetrial court found that Brooxie Myers did not exercise undue influence over Ms. Merle,
because Ms. Merle had stated that the person who cared for her would have her money. It appears
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to us, however, that such afinding ignoresthe presumption created by aconfidential relationship and
benefit to the dominant party, aswell asthelack of fairnessinthetransaction here. It also overlooks
the duty of utmost good faith that an atorney-in-fact owes to her principal as a fiduciary. See
Alexander v. Inman, 974 SW.2d 689, 694 (Tenn. 1998); Estate of Doylev. Hunt, 60 S.W.3d 838, 845
(Tenn. Ct. App. 2001); In re Estate of Wallace, 829 S.W.2d 696, 705 (Tenn. Ct. App. 1992). A
fiduciary occupies a position of trust in regard to the affairs of her principal, and must act for the
benefit of the fiduciary, rather than for her own benefit.

We do not believe that it is an act of good faith for afiduciary to cash in a CD which isthe
primefinancial asset of her principal without either aclear instruction from the principal to do so, or
a clear need to do so for the benefit of the fiduciary. Ms. Myers's attorney implies that she was
merely complying with the wishes of Ms. Merle, but the evidence for this is far from clear and
convincing. While Ms. Myerstestified that she needed the money from the CD to hire a sitter, the
evidence indicates otherwise. It thus appears to us that Ms. Myers's action constituted a breach of
her fiduciary duty, the proper remedy for which isthe restoration of the money to Ms. Merl€’ sestate.

V. TheDead Man’s Statute

During the early part of the Brooxie Myers's testimony, her attorney asked her some
guestions about the circumstances surrounding the execution of the power of attorney, and the
petitioner’ s attorney objected on the basis of the Dead Man’ s Statute, Tenn. Code Ann. § 24-1-203.
That statute prohibits an interested party in a proceeding involving the estate of adeceased person
fromtestifying asto transactions or statementsby the deceased, unlesstheinterested party wascalled
to tegtify by the opposite party.

Thetria court upheld the objection. Her attorney subsequently attempted to ask Ms. Myers
if Ms. Merle was made aware that the CD had been cashed. The same objection was made and
upheld. During later questioning, thepetitioner’ sattorney asked her “[d] o you recal my taking your
deposition in this matter?” Thetrial judge was apparently startled by this question, for he asked,
“Excuse me. Did you say your took her deposition?” After closing arguments and after the trial
judge announced hisruling in this case, he stated that he would havewaived the Dead Man’ s statute
if he had earlier been made awarethat the petitioner’ sattorney had taken Brooxie Myers' sdiscovery
deposition. He went on to say “[i]t is pretty well obvious what that proof would have been, but |
can't take it into account because it didn’t come in.”

Both parties address the question of the Dead Man’s Statute in their appellate briefs. The
petitioner argues that the trial court’sinitial ruling was correct, and the Dead Man’s Statute does
apply, but contends that despite his protestations to the contrary, the judge allowed himself to be
influenced by his view of the testimony that Brooxie Myers would have offered if she had been
permitted. The respondents argue that we should takethetrial judge at hisword that he did not take
her presumed testimony into account.



The petitioner has drawn our attention to the case of Ingram v. Phillips, 684 S\W.2d 954
(Tenn. Ct. App. 1984). Inthat case, this court ruled that the taking of adiscovery deposition by an
opposing party does not take create an exception to the Dead Man’ s Statute, because

Discovery isallowed in an effort to do away with trial by ambush. The purpose of
discovery isto bring out the facts prior to trial so the partieswill be better equipped
to decide what is actually at issue. A litigant would be penalized for utilizing
discovery if, by the acquisition of information under the discovery rule, it would
render incompetent evidence competent.

Id. at 958

Thisisapparently still goodlaw. Thus, thetrial court’ sinitial rulinginthiscasewas correct,
and evidence as to Ms. Merle's transactions with, and statements to, Ms. Myers were properly
excluded.

V. The Joint Checking Account

Thetrial court ruled that the AmSouth checking account that Ms. Merle held jointly with
Douglas Myerswas, like the $20,000 CD, avalidinter vivos gift. Wefind no evidenceof ddivery,
and concludethat like the CD, it was not avalid inter vivos gift. However, that does not mean that
it should be brought back into the estate.

The guestion of the proper ownership of ajoint account where one of the account holders
dies depends upon the exact designation of ownership found in the account documents. See Tenn.
CodeAnn. §45-2-703; seeal so, Carmical v. Kilpatrick, No. M2002-00346-COA-R3-CV, 2002 WL
31863293 (Tenn. Ct. App. Dec. 23, 2002) (no Tenn. R. App. P. 11 application filed). The exhibits
in the record do not include the documents that are necessary to make this determinaion. We
therefore remand this case to the trial court so this question can be decided.

V1. Conclusion

The trial court’s finding of inter vivos gifts from Ms. Merle Halliburton Neal Myers to
Brooxie Myersis reversed, and the proceeds from the Farmers and Merchants Bank Certificate of
Deposit is ordered restored to the estate. This case is remanded to the trial court for further
proceedings consistent with thisopinion, including a determination of the proper ownership of the
fundsformerly held in thejoint checking account at AmSouth Bank. Tax the costs on appeal to the
appellees, Brooxie Myers, Douglas Myers, and James Myers.

PATRICIA J. COTTRELL, JUDGE



